How King v. Burwell Could
Wipe Out Insurance Coverage
for 4.1 Million Women

In June of 2015, the U.S. Supreme Court will make a decision in the case

of King v. Burwell. If a core component of the Affordable Care Act (ACA) is
overturned, 4.1 million women in 34 states could immediately lose their
health insurance subsidies, making their coverage unaffordable. These are
women who now receive assistance the law provides for millions of low- and
middle-income Americans who live in states that did not set up their own
health insurance marketplaces. If you take into account all of the people
currently eligible for this benefit who have not yet signed up for health care
policies, affordable health care access for about 9.3 million people is at stake
in this case.
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An Adverse Decision Would Move Us
Backward on Health Care

Affordable health care access for 9.3 million people is at stake in this case. A
ruling in favor of King would disproportionately impact women of color and
families already struggling to make ends meet.

e Over 7.5 million people have on women of color and families

enrolled in affordable coverage
with premium tax credits in the
34 states in the federal Market-
place. ' If the Court rules in favor
of King, these men, women, and
children would lose federal premi-
um subsidies that made coverage
affordable for them and would be
at risk of losing their health insur-
ance.

Taking into account those who
have not yet signed up for a plan,
an estimated 9.3 million people
are eligible for premium subsi-
dies in the 34 states and are at
risk of losing access to afford-
able health insurance. 2

If the Court rules for King, insur-
ance premiums are estimated

to increase by 35 percent, ora
spike of about $1,460 per year.®
Loss of financial assistance plus
the significant increase in premi-
ums themselves would make
health coverage unaffordable for
millions of families,* which is what
the ACA was designed to avoid.

About half of the population

at risk is located in five states —
Florida, Georgia, North Carolina,
Pennsylvania, and Texas.®

Of those who would feel the
impact of a ruling in favor of King,
nearly 5 million are low-income
Americans earning less than
$24,000 a year.®

About 4.1 million women,
including 1.4 million women
of color, who have enrolled in
affordable Marketplace cover-
age in the 34 states are at risk
of losing their health coverage,
including affordable birth control,
maternity and prenatal care,
cancer screenings, and other
preventive care (See Table 1).
This will have a profound impact
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already struggling to make ends
meet (See Table 1).

In addition to women who already
enrolled in coverage, millions
more women who are eligible

for health care subsidies, but not
enrolled yet, would not be able

to access financial help to afford
coverage.

A ruling in favor of King would
disproportionately harm access
to coverage and care in commu-
nities of color. Of the 9.3 million
people at risk of losing subsi-
dies, about one-third are
people in communities of color.’

o About 3.2 million people of
color would lose access to
affordable are enrolled in
Marketplace coverage with tax
credits in the 34 FFM states if
the Court ruled in favor of King.

o Thisincludes about 1.5 million
Hispanics, 1.2 million Afri-
can Americans, and another
495,000 people of color who
are at risk of losing access to tax
credits and affordable coverage
in the 34 FFM states.®

Research shows that a large
majority of American voters
believe that premium tax cred-
its under the ACA should be
available to people in all 50
states. The availability of finan-
cial assistance to help consum-
ers afford health coverage is a
popular element of the ACA.
Seventy-one percent of voters
want a Supreme Court decision
that continues the availability

of financial assistance in all 50
states and 63 percent would
object to a decision that would
limit the ACA's tax credits to only
the 16 states that operate their
own state-based Marketplaces.?
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A Supreme Court ruling in favor of King would be a major step backward
for women, taking away millions of women'’s access to basic health care,
including birth control, maternity benefits, mammograms, and other criti-
cal preventive health care without a copay. A decision in favor of King would
pose a dangerous threat to women'’s health.

e More women than ever have
access to high-quality affordable
health care and coverage for the
full range of reproductive health
services, including birth control,
maternity benefits, mammograms,
and other critical preventive health
care without a copay'’ — and they're
not willing to go back.

e Thanks to the ACA and the
availability of financial help,
more than 55 million women are
benefiting from access to fully
covered women's health services,
including birth control without a
copay — which saved American
women and families $483 million,
or an average savings of $269 per
woman, on birth control pills in
the first year alone.

e The ACA has helped make health
coverage more affordable and
easier to get, and makes sure
coverage includes a comprehen-
sive set of benefits and services
that women need.

e Without financial help, millions
of women are at risk of losing
critical health coverage, includ-
ing maternity care, needed
prescription drugs, and doctor’s
visits, as well as affordable birth
control, well-woman exams,
cancer screenings, and mammo-
grams, without copays or other
out-of-pocket expenses. These
are the very benefits that sought
to undo the previous sex discrimi-
nation in health care.

Background on the Case: King v. Burwell

To enable consumers to sign up for
health insurance coverage, the ACA
allows states to either set up their own
Marketplaces or choose to have the
federal government establish one for
them. About 16 states and the District
of Columbia operate their own state-
based Marketplaces and 34 states use

the federally facilitated Marketplace.
As the law stands now, middle- and
low-income Americans are eligible for
financial assistance from the feder-

al government to help them afford
the cost of health care premiums'? —
regardless of the Marketplace type in
their state.’

Delma, 22, a college student in Austin, Texas, has health insurance for the first time in four
years as a result of the ACA. She points out that Latinos in Texas comprise one of the highest
uninsured groups in the nation.

She says, “l used to be one of the many individuals that fell into that group before the ACA. Health
insurance had been inaccessible to me. It felt like a luxury. With the help of a Certified Applications
Counselor at Planned Parenthood, | was able to enroll in a plan that met my needs. And with the
help of a financial subsidy | qualified for, | could enroll in a plan that fit my budget too. | now have

a plan that provides no-copay preventive care and affordable mental health services. For the first
time in four years, | have a sense of security because | don't have to choose among rent, education-
al expenses, or a visit to the doctor. Because of the ACA, | can stay healthy.”

Delma’s mother has cervical cancer, a disease that could have been prevented had she been
insured herself. “She was uninsured when she got cancer,” explains Delma. “So this issue is very
personal for me.”
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The plaintiffs in King are four Virgin-
ia residents who challenge the Obama
administration’s interpretation of the
ACA and argue that premium tax cred-
its should only be available in states
that operate their own Marketplaces.
The theory is based on wording in an
ACA provision that amends Section
36B of the Internal Revenue Code
and states that a taxpayer’s premium
subsidy amount is based on the cost
of the Marketplace plan in which he or
she is enrolled “through an Exchange
established by the State”.'* The plaintiff
argues that this means only taxpayers
enrolled in state-operated Marketplac-
es may receive premium tax credits

Adrienne, 26, from Indianapolis, Indiana, was
allowed to remain on her parents’ plan until she turned
26. Now she has her own Marketplace plan, which she
is able to afford because she receives a $175 tax credit.
Adrienne works part-time as a medical assistant for a
small private practice, receiving an irregular income,
so is not able to afford health insurance without the
ACA financial assistance.
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Adrienne says, “l was recently diagnosed with hyper-
thyroidism, so there are monthly visits to my endo-
crinologist, and | have diagnostic testing and proce-
dures coming my way. It's up to me to make sure

I'm covered and can afford my medications, office
visits, and procedures, so Obamacare works for me.
Because of my health condition, being uninsured is

and that the IRS may not provide tax
credits to individuals living in states
with a federally facilitated Marketplace,
as has been happening since the ACA
took effect.”

Both the district court and the U.S.
Court of Appeals for the Fourth Circuit
agreed with the Obama administration
that this is an incorrect reading of the
statute and that the text, structure, and
history of the ACA make clear that tax
credits are meant to be available to
those buying coverage in both federal
and state Marketplaces. The Depart-
ment of Health & Human Services
(HHS) is urging the Supreme Court
to consider the design and structure
of the statute as well as congressio-
nal intent, rather than focusing on a
single phrase, particularly since other
provisions of the ACA are clear thatifa
state does not establish the “required
Exchange” for itself, HHS “shall...estab-

really not an option.”

lish and operate such Exchange within
the State...."" Prohibiting premium tax
credits for individuals in states using
the federal Marketplace contradicts
congressional intent and undermines
the design and purpose of the ACA.

HHS also argues that, even if the
Court finds the statute ambiguous, it
should defer to the agency directed
by Congress to interpret the statute,
which in this case is the IRS. After
undergoing notice-and-comment
rulemaking, the IRS interpreted the
ACA's premium tax credit provisions
to mean that tax credits are available
both in states that establish their own
Marketplaces for themselves and in
states that opt to allow HHS to estab-
lish the Marketplace in their place.”

Potential Market Implications in King

If the Court rules in favor of King and
eliminates access to premium tax
credits for individuals in FFM states,
there would be a significant impact
on affordability of coverage, access
to care, and uninsured rates, as well
as indirect yet substantial implica-
tions for insurance premiums, health
care providers, and the stability of
the insurance market overall.

The direct and indirect impact
is dramatic. As noted above,
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millions of Americans would lose
access to premium tax credits in the
34 states in the federal Marketplace,
which would make coverage unaf-
fordable for millions and increase
the number of uninsured across the
country. The impact would be felt by
more than those who receive premi-
um tax credits. Insurance premiums
would skyrocket for those seeking
coverage both inside and outside
the Marketplaces, with and with-
out tax credits — premiums would
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increase an estimated 35 percent
(about $1,460 per year) for consum-
ers who buy coverage inside and
outside the Marketplaces.’

Why would the loss of tax credits be
felt more broadly, increase premiums,
and potentially destabilize insurance
markets?" The fact is that Congress
designed the ACA as a “three-legged
stool” made up of three interwo-
ven pieces: the individual coverage
requirement, insurance market reforms
(such as no denial for pre-existing
condition) and premium subsidies.
Eliminating one leg of the stool may
lead to what is often referred to as
an insurance “death spiral.”?* A lot of
it has to do with the fact that these
ACA provisions are interwoven in
the law. Eliminating tax credits would
make coverage unaffordable for many
more individuals, and if coverage is
unaffordable for a consumer (e.g.,
insurance costs more than 8 percent
of a person’s income), he or she is
exempt from the requirement to have
coverage (also called the individual
mandate). Estimates indicate that
about 83 percent of individuals who
were eligible for subsidies for Market-
place coverage in the FFM would
become exempt from the requirement
to have insurance if those subsidies are
no longer available.?'

Sarah, 29, from Orlando, Florida, is a substitute
teacher with a limited income. Before the ACA, she did
not have health insurance because she couldn't afford
it. Thanks to the ACA, she now pays $46 a month and
can see her doctor and get the medications she needs
to stay healthy.

Sarah explains that before the ACA, she had to pay
$440 a month out of pocket for her medication. “It's
embarrassing to be standing at the pharmacy counter
and trying to figure out how to pay — or not being able
to pay. I'm not trying to mooch off of anyone. | contrib-
ute to my community. | work. |just don't make a lot of
money. Obamacare works for me because it makes the
health care | need more accessible and one less worry
on my plate.”

So, without a requirement to have
insurance for many more people,
chances are some people will drop
coverage. Those most likely to drop
coverage are younger and healthi-
er people, which means the mix of
individuals enrolling in Marketplace
coverage would likely become older
and less healthy, on average. This
type of change in the mix of people
enrolled in insurance increases the
average cost of care for the insurer and
leads to higher insurance premiums
both inside and outside the Market-
place. Premiums would skyrocket — an
estimated increase of 35 percent
for people buying coverage inside
and outside the Marketplace.?? What
might happen down the line? With
fewer people signing up for coverage
through the Marketplace, insurers may
stop offering as many coverage choic-
es or exit the Marketplace altogether.
It's clear the potential impact is signif-
icant and dramatic — more than those
individuals directly impacted would be
at risk here.

Health care providers, the health
care industry, and states would
feel the impact. Eliminating premi-
um tax credits would make coverage
unaffordable for millions and lead
to significant increases in uninsured
rates. Researchers at the Urban
Institute found that a ruling in favor of
King could lead to about 8.2 million
individuals becoming uninsured in
34 states due to the loss of premium
subsidies and increase in premium
rates.?® States would face an influx in
uninsured patients, and due to fund-
ing cuts for Disproportionate Share
Hospital (DSH) payments, as well
as funding cuts for other safety-net
providers, state and nonprofit provid-
ers would face an increased uninsured
population but have fewer resources
to ensure access to care.
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Table 1: Estimated Number of Women and
Women of Color Enrolled in Marketplace
Coverage with Financial Help in 34 Federal
Marketplace States (March 2015)

# of Women

# of Women of

# of Women

# of Women of

Enrolled w/ Color w/ Enrolled w/ Color w/
State Tax Credits Tax Credits State Tax Credits Tax Credits
Alabama 82,491 28,047 Nebraska 35,237 11,981
Alaska 10,332 3,513 New Hampshire 20,322 6,910
Arizona 84,405 28,698 New Jersey 113,984 38,755
Arkansas 31,213 10,612 North Carolina 278,385 94,651
Delaware 11,356 3,861 North Dakota 8,439 2,869
Florida 801,660 272,564 Ohio 106,297 36,141
Georgia 262,965 89,408 Oklahoma 55,163 18,755
llinois 147,204 50,049 Pennsylvania 206,758 70,298
Indiana 104,157 35,413 South Carolina 99,949 33,983
lowa 20,973 7131 South Dakota 10,166 3,456
Kansas 41,557 14129 Tennessee 103,731 35,269
Louisiana 89,525 30,438 Texas 559,683 190,292
Maine 35,951 12,223 Utah 66,819 22,718
Michigan 162,130 55,124 Virginia 174,706 59,400
Mississippi 53,063 18,042 West Virginia 15,521 5,277
Missouri 120,430 40,946 Wisconsin 100,772 34,262
Montana 24,908 8,469 Wyoming 10,365 3,524
Total in 34 FFM States: 4,050,617 1,377,210

Note: Nearly 11.7 million people
enrolled in Marketplace coverage as

of the end of the second open enroll-
ment period (November 15, 2014
through February 15, 2015). Above
estimates are based on the HHS ASPE
March 2015 enrollment report (http://
aspe.hhs.gov/health/reports/2015/
MarketPlaceEnrollment/Mar2015/
ib_2015mar_enrollment.pdf), which
found that 54% of total enrollees are
women, 34% of enrollees are people of
color, and which includes state-specif-
ic enrollment numbers and state-spe-
cific information on the percentage of
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enrollees receiving tax credits in each
of the 34 states (between 71% and
94%, with 87% of enrollees in the 34
states receiving tax credits). Since the
percentage of women and people of
color are percentages across the FFM
states, state-specific numbers may
vary state-by-state (e.g., fewer than
54% of enrollees in some states may

be women; or more than 34% of enroll-

ees in some states may be people of
color). Thisis an approximation based
on average percentages to help show
the real-life impact on women and
women of color in the states.
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